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RECENT LEGAL LITERATURE 



Pomeroy's Equity Jurisprudence and Equitable Remedies, Pomeroy's 
Equity Jurisprudence. By John Norton Pomeroy, LL. D. Third 
edition, annotated and enlarged and supplemented by two volumes on 
Equitable Remedies, by John Norton Pomeroy, Jr., A. M., LL. B. 
San Francisco: Bancroft-Whitney Company, 1905. Equity Juris- 
prudence; 4 Vols., pp. lviii, 859; xiii, 860-1806; xv. 1807-2626; 
viii, 2627-3525; Equitable Remedies, 2 Vols., xxx, 932. 
We have before us the third edition of a remarkable work ; for Pomeroy's 
Equity Jurisprudence must be regarded as, in a sense, an epoch-making 
treatise, so far as equity jurisdiction in the United States is concerned. It 
was written from the modern point of view. While the author saw a possible 
danger threatening equitable principles in the modern radical changes in 
pleading and procedure, he realized that the equity treatise of to-day, so far 
as its general plan and attitude are concerned, should be adapted to these 
changes, and that by so adapting it, he might do much to counteract an 
apparent tendency in some of the code states to give undue prominence to 
purely legal rules and to ignore equitable notions. He appreciated, more- 
over, the necessity of molding our jurisprudence so that its principles and 
remedies should meet the demands of modern methods and conditions. He 
recognized that equity "is an agency 'by which law is brought into 
harmony with society,' and that it is one of the factors which operate in 
judicial evolution." Roberson v. Rochester Folding Box Co:, 171 N. Y. 538, 
562. The equity treatise of to-day, he says in his preface, "must recognize the 
existing conditions both of law and equity, the limitations upon the chancery 
jurisdiction resulting from varying statutes, and the alterations made by 
American legislation, institutions and social habits. * * * It is true that 
the fudamental principles are the same as those which were developed through 
the past centuries by the English chancery ; but the application of these prin- 
ciples, and the particular rules which have been deduced from them, have 
been shaped and determined by the modern American national life, and have 
received the impress of the American national character." Imbued with 
such notions, the author gave to the profession a work that was at once recog- 
nized as a masterpiece. It is probably not too much to say that during the 
past twenty years this work has exerted directly, through the tribunals of last 
resort, a greater influence upon our jurisprudence than any other single 
treatise. An examination of the editor's notes in the edition under review, 
in which he has referred to several thousand cases in which the author's 
statements of equitable principles have been recognized or quoted by the 
courts, will impress one with the extent to which this treatise has judicial 
sanction as an authority. 

The present edition of the Jurisprudence has been expanded to four vol- 
umes, due to the extended annotations. The original text and notes have 
been left intact, excepting that two new paragraphs have been added to the 
section upon the jurisdiction of equity to prevent a multiplicity of suits, the 
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editor's work having been cast into a series of separate notes. If this course 
needs any justification, it is to be found in the preface to the present edition, 
in which it is stated that "the author's text and notes have been left as they 
were written, the editor believing that the peculiarly authoritative character 
conceded by the courts to that text, required that no chance should be 
afforded of confusing the author's language with his own." The work of the 
editor seems to have been thoroughly well done. The notes are exhaustive 
and bring the matter considered down to date. In many cases they have added 
very materially to the rather limited discussion in the text. To single out one 
from many that are valuable, the note upon following trust funds that have 
been "mingled," vol. 3, p. 2019, is an admirable supplement to the author's 
somewhat brief and general treatment of the subject. The practitioner will 
find in this note a collection under appropriate heads of all of the principal 
cases in which the question has been discussed. The editor has certainly 
added much to the value of the treatise as a working tool for the busy 
lawyer. 

The editor's work as an annotator does not extend to Part Fourth, upon 
"the remedies and remedial rights which are conferred by the equity juris- 
prudence." Heie he gives simply the original text and notes. But he has 
added as an author to the original treatise a work upon Equitable Remedies. 
One volume of the proposed two has appeared, in which he considers, after 
the introductory chapter, wherein the equitable remedies are classified and 
the subject of laches briefly treated, interpleader, receivers and injunctions. 
The editor, in giving to the profession his work upon Equitable Remedies 
in the form of supplemental volumes is, as he states in the preface, attempt- 
ing to carry out the purpose of his father, the author, which was to add to 
the original treatise one or more volumes upon the subject. If the author 
had been permitted to fulfill his purpose, he doubtless would have done so 
in connection with a second edition of the original work, from which he 
would have omitted his brief consideration of equitable remedies, and thus 
have avoided the repetition that is so prominent in the plan of the present 
editor and author. For the latter retains in his supplemental work, as he 
states in the preface, "nearly all the language of my (his) father's brief text 
pertinent to the subject treated." To put the matter differently, practically 
everything appearing in the fourth volume of the present edition under the 
head of remedies and remedial rights is found, and usually in the same 
language, so far as the subjects are treated, in the supplemental volume 
of the edition. The author of the supplemental work justifies his course on 
the ground of consideration for the convenience of the reader; and k may be 
that members of the profession who give attention to the matter, will agree 
with him. But ordinarily one does not care to purchase duplicate pages in 
the same set of books. And the dove-tailing together of sentences and 
paragraphs written by two persons whose style and attitude towards the 
matters considered are noticeably different, does not always produce a 
happy result. The style of Professor Pomeroy is distinctive and character- 
istic; it at once challenges and holds the attention; while that of the son, 
although clear, lacks individuality. The work of the former is, as a rule, 
constructive, while that of the latter is accumulative. And so we have in 
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the supplemental volume before us, and presumably we shall have in the 
volume yet to be issued, a want of harmony and continuity that mars the 
work from the literary point of view. Indeed, the author, without doubt, 
realized the differences suggested, for he says in his preface that "it is hardly 
necessary to state that no pretension is made to those high qualities, both 
of style and of original thought, which have given to my father's book its 
important place in our legal literature. My point of view has been that of 
the annotator." A better course, as it seems to the writer, would have been 
to annotate Part Fourth of the original work with a reasonable degree of 
fullness, even if thereby another volume had become necessary, and then 
to publish, if thought desirable, a separate and independent work uporf the 
subject of equitable remedies. By this course the objections suggested 
would have been obviated, and the profession would have had a new edition 
of the Equity Jurisprudence as originally planned and prepared by Professor 
Pomeroy, but brought down to date in every part by an able and painstaking 
annotator. 

But aside from the faults suggested, the volume upon Equitable Remedies 
will be found to be a good piece of work. The author is accurate in his 
statement of principles and has been thorough and diligent in the collection 
of authorities in support of the text. The book will undoubtedly commend 
itself to the busy practitioner. H. B. Hutchins. 



Roman Water Law, translated from the Pandects of Justinian. By Eugene 
F. Ware, Esq., of the Topeka Bar. St. Paul : West Publishing Co., 
1905. pp. 31, 16b. 

This is a good and timely book presenting, according to its sub-title, all 
of the Roman law concerning fresh water, found in the Corpus Juris Civilis. 
There is an introduction of 31 pages on the historical relations of Roman 
water law to the modern law on the subject, and the rest of the 160 pages 
is taken up with the translations of the different paragraphs of the Corpus 
Juris Civilis on the law of waters, arranged under the rubrics, Rivers, Rain 
Water, Springs, Sewers, Reservoirs, Irrigation, etc., and to this is added 
the law of waters of the Spanish Las Siete Partidas, as given in the transla- 
tion of that work by Lislet and Carleton. 

The book will be found valuable by legislators and courts of our south- 
western states in dealing with the many new questions presented in the 
course of the development of the irrigation plans in the arid regions. The 
law of waters of our trans-Mississippi states seems to be in the main an 
indigenous product, developed at first by California miners as a body of 
customary rules for their own direction and afterward adopted by Congress 
and by the courts of the United States and of the various states. (See the 
article in this Review, November, 1002, pp. 91-101, by John B. Clayberg). 
It is rather unfortunate that our legalists have been thus far working appar- 
ently in ignorance of the fact that there was a fully developed water law in 
the Roman system in which many of the problems with which our courts 
have been struggling were settled in accordance with equitable principles 



